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ULTIMO TERMS AND CONDITIONS FOR RESALE BY IFS  
 
These Ultimo Terms and Conditions (‘Agreement’) comprise the entire agreement and govern the basis on which Ultimo will make available to Customer the ability to access and right to use the SaaS, and provide Other Services agreed by the parties (as such terms are defined hereunder). By accessing or using the SaaS or Other Services, Customer agrees to the terms of this Agreement.
 
DEFINITIONS 
 
The following definitions in this Agreement and related documents will have the following meaning. 
 
‘Agreement’: any agreement or legal relationship(s) of any  nature between Parties in respect of or otherwise related to making available certain access to and rights of use of SaaS, and provision of Other Services, any amendment thereof or supplement thereto, as well as all acts related to performance of the Agreement(s); 
 
‘Affiliate’: all subsidiaries and other affiliates and related legal entities that directly or indirectly control, are controlled by, or are under common control with the Party specified. For the purposes of this definition, ‘control’ means the possession, direct or indirect, of at least fifty (50%) or more of the issued shares, voting stock, participating profit interest or other evidence of ownership; 
 
‘Business Day’: a day Monday to Friday, from 08.30 to 17.00 local time in the Netherlands, except for national holidays in that country; 
 
‘Customer’: the person or legal entity with whom Partner has signed an Order Form for Ultimo products and/or services and who is using such products and/or services; 
 
‘Customer Data’: any data (including personal data) which is held or processed by Ultimo on the SaaS on behalf of the Customer;
 
‘Data Protection Legislation’ all applicable legislation and regulations relating to personal data which apply to a party regarding the processing of personal data, including the General Data Protection Regulation (EU) 2016/679 (‘GDPR’) and any applicable law or regulation which supersedes or replaces the foregoing;

‘Documentation’: official Ultimo user manuals, Ultimo 
Support Policy, Ultimo Training & Services Policy, Ultimo Privacy Policy and other official Ultimo policies with respect to the SaaS or Other Services, as made available and as may be updated by Ultimo from time to time, either on its website or otherwise; 
 
‘Error’: an error in the SaaS that means that it does not meet the respective Documentation relating thereto in a substantial way and which can be shown and reproduced by Customer to Ultimo; 
 
‘Fees’: the fees payable by Customer to Partner or Ultimo in consideration for the provision of the Services under this Agreement, including the SaaS Fee and any Services Fees, as set out in an Order Form or as otherwise described in this Agreement; 

‘Initial Period’: the initial fixed period for the SaaS subscription 
 
‘Named User’: an individual person, being an employee, consultant, contractor of the Customer or its Affiliates, that has its own unique identity for accessing the SaaS.   Such a person may obtain such access on multiple devices, but only one device at the same time. The Named User model is on a per-individual-basis, which may be reassigned by Customer to another individual after a minimum period of at least ten (10) Business Days; 

‘Order Form’: an order form agreed by the Partner and Customer Parties for any of the Services.
 
‘Other Services’: all services of whatever nature that are not SaaS, such as, but not limited to, consultancy, consultancy subscription arrangements, Support, and other services, to be provided by Ultimo to Customer under this Agreement;
 
‘Partner’: the entity which Customer enters into the Order Form for Services;

‘Party’: Customer or Ultimo, and together the ‘Parties’; 

‘Privacy Policy’: Ultimo’s privacy policy, as made available and as may be updated by Ultimo from time to time, either on its website, https://www.ultimo.com/nl/policies/privacy  or otherwise;
 
‘Renewal Period’ the renewal period for the SaaS subscription;
 
'SaaS’: the Ultimo EAM (Enterprise Asset Management) software to be made available by Ultimo to Customer’s Named Users under and in accordance with this Agreement on a software-as-a-service basis; 

'Services’: the SaaS and any Other Services to be provided by Ultimo for the Customer under this Agreement;

‘Services Fees’: the fees payable for any Other Services, at the Ultimo’s then current rates for such services;
 
‘Supplier’: supplier(s), subcontractor(s) or licensor(s) of 
Ultimo; 
 
‘Support’: the support to be provided by Ultimo directly to the Customer in respect of the SaaS. 

‘Term’: the term of the SaaS subscription, being the Initial Period together with any Renewal Periods; 
 
‘Ultimo’: shall mean IFS Ultimo B.V and its applicable Affiliates. 

The terms ‘controller’, ‘processor’, ‘personal data’, data subject’, ‘data protection impact assessment’ and ‘personal data breach’ shall each have the meanings set out in the Data Protection Legislation.
 
TERMS & AGREEMENT 
 
2.1 This Agreement shall apply to all Services to the exclusion of any other terms which the Customer may seek to impose or incorporate, or which are implied by law, trade custom, practice or course of dealing. 

2.2 Not used.

2.3 Not used.

2.4 Not used.
  
SAAS 
 
3.1 From the Start Date set forth in the relevant Partner order Ultimo shall grant a non-exclusive, non-transferable right, during the Term, to the Customer and its Named Users to access and use the SaaS for its own internal business operations, in accordance with such Partner order and this Agreement, on an as-is basis, except as explicitly set forth otherwise in the then current Documentation hereunder. 
 
3.2 The SaaS shall be considered to be accepted unconditionally on the respective Start Date. During the Term, Ultimo will make commercially reasonable efforts to make the SaaS available. 
 
3.3 Ultimo expressly disclaims and Customer hereby expressly waives all warranties, express or implied, including, without limitation, warranties of merchantability and fitness for a particular purpose. Ultimo does not warrant and specifically disclaims any representations that the SaaS shall meet Customer’s requirements or that the operation of the SaaS or its use shall be uninterrupted, available or error-free, or that errors or other defects in the SaaS, if any, shall be corrected. Ultimo’s limited warranty set forth herein is in lieu of all liabilities or obligations of Ultimo for damages arising out of or in connection with, and the use of the SaaS or related Other Services. Customer acknowledges that the SaaS shall materially comply with the Documentation. The Customer assumes sole responsibility for its use of and for any results obtained from the use of the SaaS, and Ultimo shall not be liable for any damage or loss caused by errors or omissions in any information or instructions provided to Ultimo, or inputted or uploaded to the SaaS, by the Customer, incorrect use of the SaaS by the Customer, or any actions taken by Ultimo at the Customer’s direction. 
  
OTHER SERVICES 
 
4.1. Customer and Ultimo agree that Ultimo may render certain Other Services to Customer under this Agreement. Ultimo shall provide such Other Services to Customer in accordance with this Agreement. The Services shall be rendered at a location to be determined by Ultimo unless it has been agreed otherwise in writing between Parties. 
 
4.2. Ultimo shall make commercially reasonable efforts to provide Other Services. All time schedules agreed by the parties in an Order Form are based on Customer information and circumstances known to Ultimo when the relevant Partner order was concluded. Time for performance is ‘not of the essence’. Failure to meet such a schedule shall not be considered a breach of this Agreement by Ultimo. In the case that there is a risk of delay, or has been a delay, in meeting an agreed schedule, Parties shall consult as soon as possible. Ultimo shall not be liable for any delay in providing the Other Services caused by the Customer, including failure to provide information or access required by Ultimo. In the event of any delays in the Customer’s provision of such assistance as agreed by the parties, Ultimo may adjust any agreed schedule as reasonably necessary.
 
4.3. Customer acknowledges that references to ‘days’ in communications from Ultimo will mean Business Days unless otherwise specified. 
 
FEE AND PAYMENT 
 
In the case of an order through a Partner, Customer shall pay all Fees to the Partner.  In the case of an order for Other Services directly placed with Ultimo, the following clauses shall apply:

5.1 Customer shall pay the Services Fees as set out in the Order Form , as such Services Fees may be updated annually by Ultimo pursuant to clause 5.4. All rates, prices and other fees are net and shall be exclusive of VAT as well as withholding any other taxes and levies due under applicable law. 
 

5.3 All invoices from Ultimo shall be paid no later than thirty (30) calendar days after the invoice date. Payment shall take place without any setoff, deduction or suspension. Objections, if any, against fees charged must be made known to Ultimo in writing before the due date of the invoice concerned. 
 
5.4 Ultimo is authorised to adjust any applicable fees invoiced directly for Other Services and any other rates and prices each year. If such an adjustment would result in an increase that is higher than the index figure for Service Price Index (SPPI), as published by the Central Bureau for Statistics, Ultimo shall notify Customer of the increase three (3) months prior to the adjustment taking effect. 
 
5.5 Customer shall undertake to pay all fees and travelling, hotel and incidental expenses reasonably incurred by Ultimo in carrying out the Other Services. Customer shall provide remote access when required by Ultimo in order to provide the Services. 
 
5.6 If Customer does not pay the amounts due within the period as referred to in Clause 5.3, then Customer shall be in default. In the event of a default (i) Ultimo may charge interest on the overdue amount at a rate of at least one and a half percent (1.5%) per month, from the due date for payment until fully paid, whether before or after judgment, as well as debt collection costs, and (ii) Ultimo (in addition to its other rights to which it is entitled under the Agreement) shall be authorised to suspend the respective Services or part thereof by giving notice to the Customer. 
 
CUSTOMER OBLIGATIONS 
 
6.1 The relevant systems of Customer used to access the SaaS must meet the system requirements as set forth in the most current Documentation, which requirements may be updated from time to time by Ultimo without any prior announcement. 
 
6.2 Customer shall provide (and shall have its relevant third parties provide) Ultimo, in a timely and efficient manner, with all data, information, documentation, software, servers and necessary access and facilities thereto and other means which Ultimo will reasonably need to provide the Services under the Agreement. The Customer shall ensure that it has all necessary licences, consents and permissions required in order for Ultimo and its Suppliers to perform the Services under this Agreement. 
 
6.3 Customer represents and warrants that any information provided by Customer to Ultimo under this Agreement is correct and accurate. Customer shall inform Ultimo immediately of any material or other relevant changes in such information. Parties shall cooperate and support each other in order to carry out the Agreement. 
 
6.4 Customer shall only use the SaaS and Other Services in accordance with the terms of this Agreement and all applicable laws and regulations. Customer shall be exclusively responsible for its selection, security, and usability for business operations, application and use of the SaaS and Other Services made available by Ultimo within Customer’s organisation or outside, unless otherwise explicitly and specifically agreed between Parties in writing.

6.5 Customer shall, and shall procure that Named Users shall: (a) comply with all applicable laws and regulations in its use of the SaaS and Services; (b) use the SaaS in accordance with this Agreement, and shall be responsible for any Named User’s use of the SaaS or breach of this Agreement; and (c) ensure that Named Users keep passwords confidential and in the event of becoming aware of any unauthorised access to or use of the SaaS, immediately notify Ultimo and give Ultimo all assistance that it reasonably requires to prevent such unauthorised access.

6.6 The Customer shall not, and shall procure that its Named Users shall not: 
(a) use the SaaS to transmit, upload, disseminate or otherwise distribute any material that: (i) is unlawful, harmful, threatening, obscene, infringing, or offensive; (ii) contains unsolicited or unauthorised advertising or promotional content; (iii) facilitates or promotes illegal activity; (iv) threatens security or confidentiality of the SaaS; 
(b) store, distribute or transmit any viruses or any software, code, file or programme which may prevent, impair or otherwise adversely affect the operation of any computer software in its use of the SaaS, or attack the SaaS via a denial-of-service attack;
(c) attempt to access without authority, interfere with, damage or disrupt any part of the SaaS;
(d) use the SaaS to commit any fraud or fraudulent activity;
(e) attempt to reverse compile, disassemble, reverse engineer, or otherwise reduce to human-perceivable form, all or any part of the SaaS, or copy, modify, translate, duplicate, create derivative works from, frame, mirror, republish, download, display, transmit or distribute all or any part of the SaaS in any form or media or by any means;
(f) access all or any part of the SaaS in order to build a product or service which competes with the SaaS; or
(g) license, sell, rent, lease, transfer, assign, distribute, display, disclose or otherwise commercially exploit, or otherwise make the SaaS available to any third party except Named Users, or use the SaaS to provide services to third parties.
 
6.7 The Customer shall permit Ultimo to audit the use of the SaaS by the Customer and its Named Users to establish whether such use is in compliance with this Agreement. 

6.8 If Customer does not:
(a) adequately comply with its obligations in clause 6.2 and 6.3, Ultimo is entitled to suspend execution of the relevant part of the Agreement and to charge the Customer for any costs incurred by Ultimo as a result of such failure; and
(b) comply its obligations in this clause 6.5 and 6.6, Ultimo shall have the right to suspend the Customer’s access to and use of the SaaS, and the Customer shall indemnify Ultimo for any claims, costs and expenses, losses, damages, and liabilities suffered by Ultimo as a result of such breach. 
 
CONFIDENTIALITY 
 
7.1 Both Ultimo and Customer shall treat all data and information that each obtains from the other Party with respect to the Services, as well as other confidential information such as commercial, strategic, and technical data and know how connected with that other Party, confidential. 
 
7.2 A party’s confidential information shall not be deemed to include information that (i) is or becomes publicly known without any breach of confidence by a Party, or (ii) is lawfully disclosed to the other party by a third party without restriction on disclosure. A party may only disclose confidential information of the other party (a) with the prior written permission of the Party concerned, or (b) to the extent such confidential information is required to be disclosed by law, by any governmental authority or by a court or other authority of competent jurisdiction, in which case the Party concerned will, to the extent it is legally permitted to do so, inform the other Party in advance. 
 
7.3 Ultimo may refer to the Customer’s name and logo and the type of services provided in its marketing materials in general terms. Customer agrees that after the Agreement has been signed that Ultimo may issue a press release subject to Customer’s prior written approval.  In all activities, Ultimo agrees to comply with Customer brand guidelines communicated to Ultimo by Customer.


INTELLECTUAL PROPERTY RIGHTS & DATA 
 
8.1 All intellectual property rights of the Customer to data and information of Customer are and shall remain the property of Customer. Ultimo and its licensors are the exclusive owner(s) of all rights and title in and to the SaaS, including the intellectual property rights and the functionality thereof, and of all intellectual property rights created by Ultimo in providing the Services. Customer shall acquire no rights whatsoever other than explicitly described in this Agreement. 
 
8.2 Ultimo shall indemnify Customer against any claims based on the substantiated allegation of a third party that the Software or SaaS infringes any copyright, patent or trademark of a third party in USA, United Kingdom or member states of the European Union (an IP Claim), provided that: (i) the Customer informs Ultimo immediately in writing of such claim in detail; (ii) Ultimo is given sole authority to defend or settle the claim; and (iii) the Customer does not make any admission, or otherwise attempt to compromise or settle the claim and shall provide its cooperation to Ultimo in the defence and settlement of such claim. In the case of such an IP Claim by a third party, Ultimo may at its discretion procure the right for the Customer to continue using the Software or SaaS, or replace or change the Software or SaaS entirely or partially if necessary so that they become non-infringing, or if such remedies are not reasonably available, terminate the Agreement. In the event that Ultimo terminates the Agreement under this clause, Ultimo shall in the case of SaaS return the SaaS Fee or equivalent of the SaaS Fee paid by Customer for the remainder of the then current Initial Period or Renewal Period (as applicable) on a prorated basis.
 
8.3 Regarding SaaS, the Customer acknowledges that: 
 
A. Ultimo does not control or have any insight into the data traffic from or to the SaaS. 
 
B. Customer is solely responsible for the content of all Customer Data, including but not limited to reliability, integrity, accuracy and completeness of the Customer Data.  
 
C. Customer understands that the technical processing and transmission of Customer Data by Ultimo is necessary in order to run the SaaS. 
 
D. Customer expressly consents to Ultimo’s processing and storage of Customer Data, and Customer acknowledges and understands that this will involve transmission over the internet and over various networks. 
 
E. Customer is entitled to upload and download the data and information held by the Customer on the SaaS through a secure protocol as and to the extent provided by Ultimo from time to time. Customer is responsible for ensuring that it has a lawful basis and all necessary rights to transfer Customer Data to Ultimo in the EU and any other applicable region. 
  

F. Upon termination of this Agreement, Customer’s right to access or use the Services shall immediately cease, and Ultimo shall have no obligation to maintain any data.  Customer is entitled to download any of its data up to fourteen (14) Business Days after the date of termination, which Ultimo shall make available in a generally available format if and to the extent used by Ultimo at that time. After such period, Ultimo shall not be required to retain the Customer Data and Ultimo reserves the right to remove Customer Data held on the SaaS and to charge the Customer for its costs in doing so.
 
8.4 The parties acknowledge that Ultimo may process Customer Data on behalf of the Customer in providing the Services under this Agreement. The Parties hereby agree that Customer shall be the data controller of Customer Data and Ultimo shall be a data processor. The categories of personal data that may be processed by Ultimo under this Agreement are first name and last name and email address of Named Users, and Customer company name.

8.5 Customer shall comply with all its obligations under the Data Protection Legislation in respect of its use and processing of Customer Data under this Agreement and in connection with the use of the SaaS and Services by the Customer. It shall be the Customer’s responsibility to ensure that: (a) it has a lawful basis and all necessary and appropriate consents and notices in place and has provided all fair processing information required under the Data Protection Legislation, so that Ultimo may lawfully process the Customer Data in the provision of the Services under this Agreement, and (b) its instructions for the processing of Customer Data comply with the Data Protection Legislation. Customer shall indemnify Ultimo for any losses, claims, liabilities, damages, fines, costs and expenses suffered by Ultimo as a result of a breach by the Customer of this clause.

8.6 Ultimo will, in relation to Customer Data processed by Ultimo on the Customer’s behalf in connection with the performance of the Services:
(a) Process the Customer Data to the extent necessary to perform Ultimo’s obligations under this Agreement, unless otherwise required by law, regulation, court or competent jurisdiction, in which case Ultimo shall inform the Customer of such leqal requirement if and to the extent permitted by law; 
(b) Implement appropriate technical and organisational measures to protect Customer Data against unauthorised or unlawful processing of Customer Data and against accidental loss or destruction of, or damage to, Customer Data;
(c) Ensure that personnel who have access to and/or process Customer Data are obliged to keep the Customer Data confidential;
(d) Provide reasonable assistance, at the Customer’s request and cost, in responding to any request from a data subject, where and to the extent that the Customer does not have access to such information to be able to respond to the request, and in assisting the Customer with compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, impact assessments and consultations with supervisory authorities or regulators;
(e) Notify the Customer without undue delay on becoming aware of a personal data breach affecting Customer Data;
(f) Maintain records and information regarding its processing activities in relation to Customer Data to demonstrate compliance with this clause; 
(g) Allow for audits by the Customer or its designated auditor of the Ultimo’s procedures relevant to the processing of Customer Data, provided that the Customer complies with any reasonable requirements or security restrictions that Ultimo may impose to safeguard its own systems and other data or information on its systems, and reimburses Ultimo for time it spends in respect of such audit, at its then current rates, and before the commencement of any audit, the parties mutually agree the scope timing and duration of the audit.
 
8.7 The Customer confirms that it consents to Ultimo appointing third party processors set out in Ultimo’s Privacy Policy or otherwise notified to the Customer, in respect of the Customer Data in the performance of the Services under this Agreement. Ultimo shall notify the Customer of any changes to such processors, which may include via Ultimo’s website or customer portal provided by Ultimo to customers, and the Customer shall have the opportunity to object to such changes on information security grounds within 14 days of the notification, after which period, the Customer shall be deemed to have accepted such changes. Ultimo shall have a written contract in place with such third party processors which imposes obligations on processors that are equivalent to those set out in clause 8.6.

8.8 In the event of any conflict between any of the provisions of this clause 8 and the Privacy Policy, the provision in this Agreement shall prevail.

LIMITATION OF LIABILITY 
9.1 Ultimo’s aggregate liability for any reason and upon any cause of action or claim under or in connection with this Agreement, including, without limitation, any indemnities under the Agreement, shall not exceed the amount equal to the relevant Fees invoiced by and paid to Partner by Customer (or paid to Ultimo by Customer as applicable) hereunder (excluding VAT/taxes) in the twelve (12) months period immediately prior to the event giving rise to the liability. The limitations set forth above apply to all causes of action or claims, including without limitation breach of contract, breach of warranty, indemnity, negligence, strict liability, misrepresentations, and other torts. 

9.2 Neither Party shall be liable, whether in tort (including negligence or breach of statutory duty), contract, misrepresentation, restitution or otherwise for any loss of profits; loss of business, depletion of goodwill and/or similar losses; loss or corruption of data or information; pure economic loss; or any indirect or consequential damages, costs, charges or other losses or expenses incurred by the other Party however arising under this Agreement, whether or not the Parties are aware of any such damages, loss or expenses. 
9.3 Any claim by the Customer under or in connection with this Agreement must be made by the Customer in writing within twelve months of becoming aware of it. 
 
9.4  Ultimo shall not be liable for any breach of its obligations under this Agreement if the breach concerned or any delay or failure to perform hereunder is due to Customer’s delay in supplying or in failing to supply approvals, information, documentation, goods or services reasonably requested by or necessary for Ultimo to execute the Agreement. 
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TERMINATION 
10.1   Each Party may terminate the Agreement without cause, on giving written notice to the other party, when there are no outstanding Partner orders of any kind. Each Party will be entitled to terminate the Agreement with immediate effect, without any further notice of default and without any prior legal intervention, by written notice if (i) the other Party becomes insolvent, enters into liquidation (whether voluntary or otherwise) or becomes unable to pay its debts as they fall due; a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of the other party; an application is made to court, or an order is made, for the appointment of an administrator, or a notice or intention to appoint an administrator is given or an administrator is appointed, over the other party; the holder of a qualifying floating charge over the assets of that other party has become entitled to appoint or has appointed an administrative receiver; or any event similar to any of the foregoing occurs to that other Party in any jurisdiction to which it is subject, or (ii) the other Party ceases or threatens to cease carrying on its business. 
 
10.2   An order, of any kind, cannot be terminated without cause. Upon any termination of any order, if applicable, the full payment under and as set forth in the respective order shall immediately become due and payable by the Customer. The Agreement can be terminated however in writing by either Party, without any further notice of default to the defaulting Party and without any legal intervention, if the defaulting Party breaches any obligation in the Agreement and fails to remedy that breach within thirty (30) days after the date of a written notice  of default to the defaulting Party, without prejudice to any other rights or remedies that the other Party may be entitled to. 
 
10.3 Any term(s) or condition(s) of this Agreement, which by their nature extend beyond any termination of this Agreement shall survive and remain in effect, without prejudice to any termination of the Agreement. On termination of this Agreement for any reason, any rights, remedies, obligations or liabilities of the parties that have accrued up to the date of termination shall not be affected or prejudiced.
 
FORCE MAJEURE

11.1 If Ultimo is prevented, hindered or delayed in or from performing any of its obligations under this Agreement by any circumstances beyond the control of Ultimo, including but not limited to, acts of God, flood, storm, drought, earthquake or other natural disaster; acts of any government or political division of government; terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, armed conflict; nuclear, chemical or biological contamination; fires, explosion or accident;  epidemics other than Covid 19, pandemics other than Covid 19, quarantine restrictions; breakdown of plant or machinery, collapse of buildings; strikes or labour or trade dispute; and interruption or failure of a utility service (‘Force Majeure Event’), it shall not be in breach of this Agreement or otherwise be liable for any such failure or delay in the performance of such obligations, and the time for performance of such obligations shall be extended accordingly. 

MISCELLANEOUS 
 
12.1 Ultimo is entitled to subcontract or otherwise assign any or all of its rights or obligations under this Agreement. Customer is not permitted to assign, transfer, charge, or deal in any other manner with all or any or its rights or obligations under this Agreement, without express prior written permission from Ultimo. 
 
12.2 Each Party undertakes towards the other Party that for the duration of the Agreement and for one (1) year after termination (irrespective of the reason of termination) it will not directly or indirectly (either for itself or on the behalf of others) solicit for employment or engagement any personnel or other employees of the other Party who were involved in carrying out the Agreement, unless the prior explicit written permission of that other Party to do so has first been obtained. 

12.3 This Agreement and related matters hereto (including non-contractual disputes or claims) shall be governed as stated below, without giving effect to the principles of conflict of laws. The application of the United Nations Convention on Contracts for the International Sale of Goods dated 11 April 1980 is hereby explicitly excluded.  

Where Customer is based in EU, the Agreement is governed and construed under the laws of the Netherlands.  All disputes arising out of or related to the Agreement shall be subject to the exclusion jurisdiction of the courts of Amsterdam, Netherlands.

Where Customer is based in USA, the Agreement is governed and construed under the laws of Illinois.  All disputes arising out of or related to the Agreement shall be subject to the exclusion jurisdiction of the courts of Cook or Lake County.

Where Customer is based in UK or anywhere else in the world, the Agreement is governed and construed under the laws of England & Wales.  All disputes arising out of or related to the Agreement shall be subject to the exclusion jurisdiction of the English courts.

12.4 Not used.

12.5 If any provision or part-provision of this Agreement is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable and to the greatest extent possible, achieves the intended commercial result of the original provision. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Agreement.

12.6 A wavier of any right or remedy under this Agreement or by law shall only be effective if given in writing and shall not be deemed a waiver of any subsequent right or remedy. A failure or delay by a party to exercise any right or remedy provided under this Agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict any further exercise of that or any other right or remedy. No single or partial exercise of any right or remedy provided under this Agreement or by law shall prevent or restrict the further exercise of that or any other right or remedy.

12.7 Any notice given by a party under or in connection with this Agreement shall be in writing and shall be delivered by hand or by pre-paid first-class post or other next day delivery service to that other party’s address as stated in this Agreement or such other address as notified by that party in accordance with this clause. Notices shall be deemed to have been delivered: (i) at the time of delivery where delivered by hand; (ii) two Business Days after the date of posting where sent by domestic post, or five Business Days after the date of posting where sent by international airmail post. 
 
12.8 Headings have been inserted into the Agreement for convenience only and shall not affect the interpretation of the Agreement. 
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